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District  Court  of  the  United  States  of  America,  for  the  district  of 

Wisconsin. 

United  States  of  America, 

District  of  Wisconsin ,  ss. 

At  a  special  term  of  the  district  court  of  the  United  States  of 
America,  for  the  district  of  Wisconsin,  begun  and  held  according 
to  law.  at  the  city  of  Milwaukee,  on  the  second  Monday  (being 
the  eighth  day)  of  November,  A.  D.  1858.  Present,  the  Honora¬ 
ble  Andrew  G.  Miller,  judge  of  said  court,  presiding;  Major  J. 
Thomas,  marshal,  and  John  M.  Miller,  clerk. 

Among  other,  the  following  proceedings  were  had,  to  wit: 

Major  J.  Thomas,  Marshal  of  the  United ' 

States  for  the  district  of  Wisconsin,  for 
the  use  of  George  T.  Rogers, 

vs.  j 

John  T.  Martin,  John  Keefe  and  An¬ 
drew  Proudfit. 

Be  it  remembered,  that  heretofore,  to  wit,  on  the  nineteenth 
day  of  June,  A.  D.  1858,  came  Major  J.  Thomas,  marshal  of  the 
United  States  for  the  district  of  Wisconsin,  for  the  use  of  George 
T.  Rogers,  by  Messrs.  Orton,  Hopkins  &  Firmin,  his  attorneys, 
and  filed  his  praecipe  for  a  summons  against  John  T.  Martin, 
John  Keefe  and  Andrew  Proudfit,  as  follows : 

Praecipe  for  Summons. 

District  Court  of  the  United  States,  for  the  district  of  Wisconsin. 

Major  J.  Thomas,  Marshal  of  the  United 
States  tor  the  district  of  Wisconsin,  for 
the  use  of  George  T.  Rogers, 

vs.  ^ 

John  T.  Martin,  John  Keefe  and  An¬ 
drew  Proudfit. 

J 

Please  issue  summons  in  debt  for  $20,000,  returnable  on  the  first 
Monday  of  July  next,  in  the  above  entitled  action. 

Dated  June  18,  1858. 

Yours,  Ac., 

ORTON,  HOPKINS  &  FIRMIN, 

Att’ys  for  PVff. 

To  J.  M.  Miller,  Esq.,  Clerk. 

Whereupon,  a  summons  issued  as  follows  : 

[Rec.  ccxx,  D.  T.,  1859] — 1 
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Summons. 


Tiie  United  States  of  America, 

District  of  Wisconsin ,  ss. 

The  President  of  the  United  States  of  America  to  the  Marshal  of 

the  district  of  Wisconsin,  greeting  : 

[l.  s.] 

You  are  hereby  commanded  to  summon  John  T.  Martin,  John 
Keefe,  and  Andrew  Proudfit,  to  appear  before  the  district  court  of 
the  United  States  ot  America  for  the  district  of  Wisconsin  afore¬ 
said,  at  Madison,  on  the  first  Monday  of  July  next  ensuing,  then 
and  there  to  answer  unto  Major  J.  Thomas,  marshal  of  the  United 
States  for  the  district  of  Wisconsin,  for  the  use  of  George  T.  Rogers, 
in  a  plea  ot  debt,  to  his  damage  twenty  thousand  dollars,  which 
shall  then  and  there  be  made  to  appear  ;  and  of  this  writ  make 
due  return. 

Witness  the  Hon.  Andrew  G.  Miller,  judge  of  the  said  district 
court  of  the  United  States,  at  the  city  of  Milwaukee,  in  the  said 
district  of  Wisconsin,  this  nineteenth  day  of  June,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  fifty-eight,  and  of  the 
independence  of  the  United  States  the  eighty-second. 

J.  M.  MILLER,  Clerk. 

ORTON,  HOPKINS  &  FIRMIN,  Attorneys. 


Return. 

And  afterwards,  on  or  before  the  return  day  of  said  writ,  came 
the  said  marshal,  and  returned  said  writ,  with  his  return  endorsed 
thereon,  as  follows : 

Served  on  the  within  named  John  T.  Martin,  by  showing  him 
this  summons  and  delivering  him  a  copy  thereof,  this  26th  day  of 
June,  1858;  served  on  the  within  named  Andrew  Proudfit,  by 
leaving  a  copy  of  this  summons  at  his  usual  place  of  abode,  this 
26th  day  of  June,  1858,  he  not  being  found;  the  within  named 
John  Keefe  not  found, 

M.  J.  THOMAS,  Marshal. 

By  F.  D.  FULLER,  Deputy. 

Fees  §4  52. 

And  afterwards,  to  wit,  at  a  stated  term  of  the  said  court,  begun 
and  held  according  to  law  on  the  first  Monday  of  July,  A.  D. 
1858,  and  on  the  third  day  of  said  term,  to  wit,  on  the  seventh 
day  of  July,  A.  D.  1858,  the  following  proceedings  were  had,  to 
wit : 
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Declaration  and  Rvle  to  Plead. 

Major  J.  Thomas,  Marshal  of  the  United  States  ] 

for  the  district  of  Wisconsin,  for  the  use  of  j 

George  T.  Rogers,  i  At  Law 

vs. 

John  T.  Martin,  John  Keefe,  and  Andrew 

Proudfit. 

J 

This  day  came  the  plaintiff,  hv  his  counsel,  and  tiled  his  decla¬ 
ration,  and,  on  his  motion,  it  is  ordered  by  the  court  that  the  de¬ 
fendants  plead  thereto  by  the  twenty-first  day  of  July  instant. 
Which  said  declaration  is  as  follows  : 

United  States  District  Court  for  the  district  of  Wisconsin. 
District  of  Wisconsin. 

Major  J.  Thomas,  marshal  of  the  United  States  for  the  district 
of  Wisconsin,  who  prosecutes  for  the  benefit  of  George  T.  Rogers, 
a  citizen  of  the  State  of  New  York,  plaintiff  in  this  suit,  by  Orton, 
Hopkins  &  Firmin,  his  attorneys,  complains  of  John  T.  Martin, 
Andrew  Proudfit,  and  John  Keefe,  defendants  in  this  suit,  of  a  plea 
that  the  said  defendants  render  unto  the  said  plaintiff  the  sum  of 
twenty  thousand  dollars,  lawful  money  of  the  United  States,  which 
the  said  defendants  owe  to  and  unjustly  detain  from  the  said 
plaintiff. 

For  that  whereas,  heretofore,  to  wit,  on  the  29th  day  of  July, 
one  thousand  eight  hundred  and  fifty-seven,  at  the  city  of  Madison, 
in  said  district,  the  said  defendants,  by  their  certain  writing  obli¬ 
gatory,  sealed  with  their  respective  seals,  and  now  to  the  court 
now  here  shown,  the  day  whereof  is  the  day  and  year  last  afore¬ 
said,  acknowledged  themselves  to  be  held  and  firmly  bound  unto 
the  plaintiff,  as  marshal  of  the  United  States  for  Wisconsin  dis¬ 
trict,  in  the  sum  of  twenty  thousand  dollars,  to  be  paid  to  the  said 
marshal,  or  his  assigns  ;  to  which  payment  well  and  truly  to  be 
paid  the  said  defendants  bound  themselves,  their  heirs,  executors, 
and  administrators,  jointly  and  severally,  firmly  by  the  said  wri¬ 
ting  obligator}',  with  a  condition  to  the  said  writing  obligatory, 
thereunder  written,  after  reciting  that  the  defendants  had  required 
the  return  of  property  replevied  by  the  marshal  at  the  suit  of 
George  T.  Rogers  against  Henry  W.  Remington  and  John  T. 
Martin,  jr.,  that  if  the  said  defendants  iu  said  suit  should  deliver 
to  the  marshal  said  property,  if  such  delivery  be  adjudged,  and 
shall  pay  to  him  such  sum  as  may  for  any  cause  be  recovered 
against  the  defendants,  then  the  said  writing  obligatory  should  be 
void;  else  to  remain  in  full  force. 

And  the  said  plaintiff,  in  fact,  saith  that  said  suit  of  George  T. 
Rogers  against  Henry  W.  Remington  and  John  T.  Martin,  jr., 
mentioned  in  said  writing  obligatory,  was  brought  to  trial  in  the 
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district  court  of  the  United  States  for  the  district  of  Wisconsin, 
and  by  the  consideration  of  said  court  a  judgment  therein  was  re¬ 
covered  in  favor  of  the  said  George  T.  Rogers,  the  plaintiff  therein, 
against  the  defendant,  Henry  W.  Remington,  then  on  the  12th 
day  of  May,  A.  D.  1858,  for  the  value  ot  the  property  replevied  by 
the  marshal,  and  mentioned  in  said  writing  obligatory,  for  the 
amount  of  nine  thousand  two  hundred  and  nine  dollars  and  thirty- 
eight  cents  damages;  and  the  said  George  T.  Rogers  also,  by  the 
consideration  and  judgment  of  the  said  court,  recovered  against 
the  said  Henry  W.  Remington,  in  said  suit,  the  further  sum  of 
two  hundred  and  fifty-one  dollars  and  twenty-four  cents,  for  his 
costs  by  him  about  his  suit  in  that  behalf  expended  in  and  about 
the  prosecution  of  said  suit,  whereupon  the  said  Henry  W.  Rem¬ 
ington  was  convicted,  as  by  the  said  record  and  proceedings  still 
remaining  in  said  district  court  more  fully  and  at  large  appears. 

And  the  said  plaintiff,  for  a  breach  of  the  condition  of  the  said 
writing  obligatory  so  made  and  executed  as  aforesaid,  does,  accord¬ 
ing  to  the  form  of  the  statute  in  such  case  made  and  provided, 
aver,  and  in  fact  say,  that  the  said  Henry  W.  Remington,  one  of 
the  defendants  mentioned  in  said  writing  obligatory,  hath  not  paid 
(although  often  requested  so  to  do)  to  the  said  plaintiff  the  said 
sum  of  nine  thousand  two  hundred  and  nine  dollars  and  thirty- 
eight  cents,  so  as  aforesaid  adjudged  to  the  said  George  T.  Rogers 
by  the  said  district  court  of  the  district  of  Wisconsin,  or  any  part 
thereof,  nor  hath  he,  the  said  Henry  W.  Remington,  at  any  time 
paid  (although  often  requested  so  to  do)  to  the  said  George  T. 
Rogers  the  said  sum  of  two  hundred  and  fifty-one  dollars  and 
twenty-four  cents,  or  any  part  thereof,  so  as  aforesaid  adjudged  to 
the  said  George  T.  Rogers  by  said  district  court  for  the  district  of 
Wisconsin,  for  his  costs  and  charges  as  aforesaid,  but  so  to  do  he, 
the  said  Henry  W.  Remington,  hath  wholly  neglected  and  refused, 
and  still  doth  neglect  and  refuse;  by  reason  whereof  the  said 
writing  obligatory  became  forfeited  to  the  said  plaintiff,  and  the 
said  writing  obligatory  being  so  forfeited  to  the  said  plaintiff,  the 
said  defendants  did  not  pay  to  the  said  plaintiff  the  said  sum  of 
money  in  the  said  writing  obligatory  mentioned,  or  any  part 
thereof;  but  the  said  sum  of  money  in  the  said  writing  obligatory 
mentioned  still  remains  due  and  unpaid. 

And  the  said  plaintiff  further  in  fact  saith,  that  by  reason  of  the 
premises,  and  by  force  of  the  statute  in  such  case  made  and  pro¬ 
vided,  an  action  hath  accrued  to  the  said  plaintiff,  as  marshal  as 
aforesaid,  to  have  and  demand  of  the  said  defendants  the  said 
sum  of  money  in  the  said  writing  obligatory  mentioned  and  herein 
above  demanded. 

Nevertheless,  the  said  defendants  (although  often  requested) 
have  not  yet  paid  the  said  sum  of  money  above  demanded,  or  any 
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part  thereof,  to  the  said  plaintiff,  hut  to  pay  the  same,  or  any  part 
thereof,  to  the  said  plaintiff,  they,  the  said  defendants,  have  hither¬ 
to  wholly  refused,  and  still  do  refuse,  to  the  damage  of  the  said 
plaintiff  of  ten  thousand  dollars;  and  therefore  he  brings  suit,  &c. 

ORTON,  HOPKINS  &  FIRMIN', 

PVff’s  Att’ys. 

Demurrer  Filed. 

And  afterwards,  to  wit,  on  the  twentieth  day  of  July,  A.  D. 
1858,  came  the  defendants,  by  their  attorneys,  Messrs.  Downer, 
La  Due  &  Jenkins,  and  filed  their  demurrer  to  the  plaintiff’s  de¬ 
claration. 

Demurrer  withdrawn  and  Rule  to  Pleaxl. 

And  afterwards,  to  wit,  at  a  term  of  said  court,  begun  and  held 
according  to  law  on  the  first  Monday  of  September,  A.  D.  1858, 
and  on  the  twenty-second  day  of  the  term,  to  wit,  on  the  5th  day 
of  October,  A.  D.  1858,  the  following  proceedings  were  had,  to 
wit: 


Major  J.  Thomas,  Marshal  of  the  United 
States  for  the  district  of  Wisconsin,  for 
the  use  of  George  T.  Rogers, 

vs. 


At  Law. 


John  T.  Martin,  John  Keefe,  and  Andrew 

Proudfit. 


This  day  came  the  defendants,  by  their  counsel,  and  withdrew 
their  demurrer;  and  rule  on  the  defendants  to  plead  to  the  de¬ 
claration  on  file  in  ten  days,  or  their  default  will  be  entered. 

Plea. 


And  afterwards,  to  wit,  on  the  seventh  day  of  October,  A.  D^ 
1858,  came  the  defendants,  by  their  attorneys,  Messrs.  Downer, 
La  Due  &  Jenkins,  and  Levi  Hubbell,  and  filed  their  pleas,  as 
follows: 

United  States  District  Court  in  and  for  the  district  of  Wisconsin, 


Major  J.  Thomas,  Marshal,  &c., 
use  of  George  T.  Rogers, 
against 


for  the^ 

>- 


Andrew  Proudfit,  John  T.  Martin,  and 

John  Keefe. 


And  now  comes  the  defendant,  Andrew  Proudfit,  by  L.  Hubbell, 
and  Downer,  La  Due  &  Jenkins,  his  att’ys,  and  defends  the  wrong 
and  injury,  when,  &c.,  and  says  that  the  writing  obligatory  in  the 
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declaration  mentioned  is  not  li is  act  and  deed;  and  of  this  he  puts 
himself  upon  the  country,  &c. 

L.  HUBBELL. 

DOWNER,  LA  DUE  &  JENKINS, 

Att'  ys  for  Deft,  Proud  fit. 


And  now  come  the  defendants  in  the  above  entitled  action,  by 
their  att’ys,  and  defend  the  wrong  and  injury,  when,  &c.,  and  say 
that  the  said  plaintiff  ought  not  to  have  and  maintain  his  aforesaid 
action  thereof  against  them,  because  they  say  that  the  supposed 
writing  obligatoryin  said  pl’ff's  declaration  mentioned  is  not  their 
act  and  deed;  and  of  this  they  put  themselves  upon  the  country, 
&c. 


L.  HUBBELL. 

DOWNER,  LA  DUE  &  JENKINS, 

Def'ts ’  Att'ys. 


I  certify  that  in  my  opinion  the  two  foregoing  special  pleas  are 
well  founded. 

JASON  DOWNER, 

One  of  Def’ is  Att'ys. 

Trial. 

And  now,  at  this  same  term,  to  wit,  on  the  fifth  day  thereof,  to 
wit,  on  the  twelfth  day  of  November,  A.  D.  1858,  the  following 
proceedings  were  had,  to  wit: 


Major  J.  Thomas,  Marshal  of  the  United 
States  for  the  district  of  Wisconsin,  for 
the  use  of  George  T.  Rogers, 

vs. 


►  At  Law. 


John  T.  Martin,  John  Keefe,  and  Andrew 

Proud  fit. 


This  day  came  the  parties,  by  their  counsel,  and  the  issue  here¬ 
in  came  on  to  be  tried;  whereupon  a  jury  was  called  to  try  the 
same,  who  came,  to  wit,  Daniel  Quigley,  J.  M.  Kellogg,  W.  H. 
Thomas,  A.  F.  Coffren,  William  E.  McClure,  William  H.  Dakin, 
William  H.  Prentiss,  Thomas  Skelton,  Haynes  Frencn,  Peter 
Sharp,  John  H.  Smith,  and  P.  H.  Brady,  twelve  free,  honest,  and 
lawful  men  of  the  district,  who  were  severally  sworn  and  empan¬ 
elled.  And  the  trial  not  be  concluded,  the  same  was  adjourned 
until  nine  o’clock  to-morrow  morning. 

And  afterwards,  to  wit,  on  the  sixth  day  of  said  term,  to  wit, 
on  the  thirteenth  day  of  November,  A.  D.  1858,  the  following 
other  proceedings  were  had,  to  wit: 
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Major  J.  Thomas,  Marshal  of  the  United 
States  for  the  district  of  Wisconsin,  for 
the  use  of  George  T.  Rogers, 

vs. 


>  At  Law. 


John  T.  Martin,  John  Keefe,  and  Andrew 

Proudfit. 


This  day  came  the  parties,  by  their  counsel,  and  the  trial  of  the 
issue  herein  was  resumed.  And  the  jurors  of  the  jury  aforesaid 
being  charged  by  the  court  on  their  said  oaths,  respectively,  do  say 
that  the  defendants  do  owe  and  are  indebted  to  the  plaintiff  twenty 
thousand  dollars,  the  penalty  of  the  bond  declared  on,  and  do  as¬ 
sess  the  damages  to  the  plaintiff  at  nine  thousand  seven  hundred 
and  eighty-two  dollars  and  ninety-six  cents. 

And  afterwards,  to  wit,  on  the  seventh  day  of  said  term,  to  wit, 
on  the  fifteenth  day  of  November,  A.  D.  1858,  the  following  other 
proceedings  were  had,  to  wit: 


Motion  in  Arrest  of  Judgment. 


Major  J.  Thomas,  Marshal  of  the  United 
States  for  the  district  of  Wisconsin,  for 
the  use  of  George  T.  Rogers, 

vs. 


>-  At  Law. 


John  T.  Martin,  John  Keefe,  and  Andrew 

Proudfit. 


This  day  came  the  defendants,  by  their  counsel,  and  filed  their 
motion  in  arrest  of  judgment,  as  follows: 

United  States  District  Court  in  and  for  the  district  of  Wisconsin. 

Major  J.  Thomas,  as,  &c., 
against 

Andrew  Proudfit  and  Others. 

And  now  come  the  defendants,  and  move  the  court  to  arrest  the 
judgment  in  this  action,  because  it  appears,  in  and  by  the  declara¬ 
tion  of  said  plaintiff,  that  judgment  was  rendered  in  the  action 
mentioned,  on  the  bond  on  which  this  suit  is  brought,  against 
only  of  the  defendants  in  said  action,  to  wit,  Remington, 

and  not  against  both. 

And  also  for  the  reason  that  the  issue  in  this  cause  is  imma¬ 
terial,  and  the  pleadings  and  declaration  defective  and  unsufficient 

in  law. 

J.  DOWNER, 

Def’ts’  Att’y. 

And  afterwards,  to  wit,  on  the  thirteenth  day  of  said  term,  to 
wit,  on  the  twenty-second  day  of  November,  A.  D.  1858,  the  fol¬ 
lowing  other  proceedings  were  had,  to  wit: 
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Judgment. 

Major  J.  Thomas,  Marshal  of  the  United 
States  for  the  district  of  Wisconsin,  for 
the  use  of  George  T.  Rogers, 

vs. 


•  At  Law. 


John  T.  Martin,  John  Keefe,  and  Andrew 

Proudfit. 

J 


This  day  the  motion  of  the  defendants  in  arrest  of  judgment  was 
submitted;  whereupon  it  is  ordered  by  the  court  that  the  said  mo¬ 
tion  be,  and  hereby  is,  overruled.  And  it  is  considered  and  ad¬ 
judged  by  this  court  now  here,  that  the  plaintiff  do  have  and  re¬ 
cover  of  the  defendants,  John  T.  Martin,  John  Keefe,  and  Andrew 
Proudfit,  twenty  thousand  dollars,  together  with  thirty-seven  dol¬ 
lars  and  twelve  cents,  bis  costs  about  his  said  suit  in  this  behalf 
by  him  expended,  and  that  the  plaintiff  have  execution  for  nine 
thousand  seven  hundred  and  eighty-two  dollars  and  ninety-six 
cents,  the  damages  so  assessed  by  the  jury,  together  with  the  said 
costs. 

Judgment-roll  signed  November  22d,  1858. 

J.  M.  MILLER,  Cleric . 


Damages .  $9,782  96 

Costs .  37  12 


$9,820  08 

Judgment-roll  filed  Nov.  22d,  A.  D.  1858,  at  five  o’clock  p.  m. 

J.  M.  MILLER,  Cleric. 

And  same  clay  bill  of  exceptions  filed  as  follows: 

Bill  of  Exceptions. 

United  States  District  Court,  in  and  for  the  district  of  Wisconsin. 

Major  J.  Thomas,  Marshal  of  the  district' 
of  Wisconsin,  for  the  use  of  George  T. 

Rogers, 

against 

John  T.  Martin,  John  Ivoeffe,  and  Andrew 

Proudfit.  J 

Be  it  remembered,  that  at  the  trial  of  the  above  entitled  action, 
the  plaintiff  produced  an  instrument  in  writing,  in  the  words  anil 
figures  and  with  interlineations  and  erasures  following,  to  wit: 

Know  all  men  by  these  presents,  that  we,  *  and 

John  T.  Martin,  and  John  Koeffe  and  Andrew  Proudfit,  are  held 
and  firmly  bound  unto  Major  J.  Thomas,  marshal  of  the  United 
States  for  the  Wisconsin  district,  in  the  sum  of  twenty  thousand 
dollars,  to  be  paid  to  the  said  marshal  or  his  assigns,  to  which  pay¬ 
ment,  well  and  truly  to  be  made,  we  do  bind  ourselves,  our  heirs, 
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executors,  and  administrators,  and  each  and  every  of  us  and  them, 
firmly  by  these  presents.  Sealed  with  our  seals  this  29th  day  of 
July,  A.  D.  1857. 

Whereas  the  defendants  have  required  the  return  of  property 
replevied  by  the  marshal  at  the  suit  of  George  T.  Rogers  against 
Henry  W.  Remington  and  John  T.  Martin,  jr.  :  Now,  the  condi¬ 
tion  of  this  obligation  is  such,  that  if  the  said  defendants  in  said 
suit  shall  deliver  to  the  marshal  said  property,  if  such  delivery  be 
adjudged,  and  shall  pay  to  him  such  sum  as  may  for  any  cause  be 
recovered  against  the  defendants,  then  this  obligation  to  be  void; 
ocher  wise  valid. 


Witness:  A.  B.  Braley. 


J.  T.  MARTIN, 

JOHN  KOEFFE, 
ANDREW  PROUDFIT. 


SEAL.] 
SEAL.] 
SEAL.  | 


District  of  Wisconsin,  ss. 

,  John  T.  Martin  sen.,  and  John  Keefe,  Andrew 
Proudfit,  being  duly  sworn,  do  say  that  they  are  each  worth  the 
sum  of  twenty  thousand  dollars,  exclusive  of  property  exempt  from 
execution  and  their  debts. 

J.  T.  MARTIN, 

JOHN  KEEFE, 

ANDREW  PROUDFIT. 


Subscribed  and  sworn  to  before  me,  this  29th  day  of  July,  A. 
D.  1857. 


A.  B.  BRALEY, 

Police  Justice  of  the  city  of  Madison. 


And  the  attorneys  for  the  def’ts  objected  to  the  reading  of  said 
bond  until  the  interlineations,  erasures  and  alterations  should  be 
explained,  and  also  because  the  bond  was  not  executed  by  the  prin¬ 
cipals,  and  also  because  there  was  in  the  replevin  suit  mentioned 
in  said  bond  no  judgment  against  Martin,  one  of  the  defendants 
therein,  but  only  against  the  deft  Remington. 

Arthur  B.  Braley,  thereupon  being  sworn  as  a  witness,  testified 
that  the  signature  of  the  subscribing  witness  to  said  bond  was  his. 
I  presume  I  saw  the  bond  executed,  but  cannot  recollect  distinctly. 
On  cross-examination  he  testified:  I  reside  at  Madison;  I  think 
Remington  and  Martin  appeared  before  me,  and  acknowledged  the 
bond  anil  signed  the  affidavit;  I  have  no  recollection  as  to  Koeffe; 
I  do  not  think  Proudfit  was  there  or  signed  or  acknowledged 
the  bond  or  made  the  affidavit;  I  have  no  distinct  recollection  of 
the  facts  and  circumstances;  I  did  not  look  at  the  instrument  so  as 
to  be  able  to  state  whether  the  instrument  is  the  same  now  it  was 
when  I  signed  it  as  a  subscribing  witness;  I  have  no  recollection 
[Rec.  ccxx,  D.  T.,  1859.] — 2 
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of  administering  flic  oath  twice,  and  my  impression  is  that  Proud- 
fit  did  not  sign  this  bond  in  my  presence;  1  have  no  recollection  as 
to  the  interlineations. 

E.  W.  Keyes  being  sworn,  testified  that  the  signatures  of  Proud- 
fit  and  K oe fife  to  said  bond  are  in  their  handwriting  respectively. 

And  thereupon  the  court  permitted  said  bond  to  be  read  in  evi¬ 
dence,  to  which  said  det’ts  then  and  there  excepted,  and  said  plain¬ 
tiff  offered  and  read  in  evidence  the  judgment  and  record  in  the 
case  of  George  T.  Rogers  against  Henry  W.  Remington  and  John 
T.  Martin,  j r. ,  being  the  replevin  suit  referred  to  in  the  pleadings 
in  this  action,  which  record  consisted  of  a  precipe  for  a  writ  ot  re¬ 
plevin  in  the  usual  form,  tiled  in  said  United  States  district  court 
July  23,  1857;  of  the  affidavit  required  before  the  issuing  of  such 
writ;  of  the  bond  given  by  the  plaintiff  and  his  sureties  in  such  ac¬ 
tion  as  required  by  law;  of  the  writ  of  replevin,  with  officer’s  return 
thereon  as  follows:  “Served  on  the  within  named  John  T.  Martin, 
j r . ,  by  delivering  to  him  personally  a  copy  of  this  writ  and  affidavit 
this  27th  day  of  July,  1857.  Served  on  the  within  named  H.  \V. 
Remington  by  leaving  a  copy  of  this  writ  and  affidavit  at  his  usual 
place  of  abode,  he  not  being  found,  this  28th  day  of  July,  1857.  I 
do  hereby  certify  that  the  plaintiff  delivered  me  the  annexed  bond 
and  return;  that  1  took  the  within  specified  goods  and  chattels,  in 
order  to  make  delivery  to  the  plaintiff  within  named,  but  before 
such  delivery  was  made  the  defendants  in  the  within  entitled  ac¬ 
tion  required  a  return  thereof  to  them,  and  gave  a  written  bond  ex¬ 
ecuted  by  three  sureties,  hereto  annexed. 

M.  J.  THOMAS, 

Marshal . 

By  F.  D.  FULLER, 

Deputy.' 


f  t 


The  bonds  annexed  to  said  writ  were  one  executed  by  the  plain¬ 
tiff  with  two  sureties,  as  required  for  the  delivery  of  the  property 
replied  to  him,  and  the  other  was  the  bond  on  which  this  suit  is 
brought.  The  goods  and  chattels  specified  in  the  writ  of  replevin 
to  be  replevied  were  “a  quantity  of  lumber,  being  about  375,000 
feet,  composed  of  boards,  planks,  juice,  and  sidings.  And  said 
record  further  consisted  of  the  declaration  of  the  plaintiff  in  said 
replevin  suit,  the  pleas  of  the  defendants  and  replications  thereto, 
the  verdict  of  the  jury  in  said  action  rendered  on  the  first  day  of 
May,  1858,  in  the  words  following,  to  wit:  The  jurors,  on  their 
oaths  respectively,  do  say  that  the  defendant,  Henry  W.  Reming¬ 
ton,  does  unlawfully  detain  the  goods  and  chattels,  and  property, 
in  the  declaration  mentioned  and  described,  in  manner  and  form 
as  the  said  plain  tiff  hath  herein  declared  against  him,  and  that  the 
said  property,  goods,  and  chattels  is  not  the  property  of  the  said 
Henry  W.  Remington,  but  is  the  property  of  the  plaintiff,  and 
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that  the  said  plaintiff  is  entitled  to  have  and  recover  the  same,  and 
thev  do  find  the  value  of  the  said  property  at  eight  thousand  seven 
hundred  and  fifty  dollars,  and  they  do  assess  the  damages  for  the 
detention  thereof  at  four  hundred  and  fity-nine  dollars  and  thirty- 
eight  cents;  and  the  said  jury  do  further  find,  that  said  defendant, 
John  T.  Martin,  jr.,  does  not  detain  the  said  goods  and  chattels, 
and  property,  in  manner  and  form  as  the  plaintiff  hath  declared 
against  him.” 

And  afterwards,  to  wit,  on  the  12th  day  of  Mav,  1858,  said  dis¬ 
trict  court  rendered  and  entered  judgment  on  said  verdict  in  favor 
of  said  plaintiff  and  against  the  said  Henry  W.  Remington  for  the 
value  of  said  property  and  damages,  for  the  detention  of  the  same, 
being  $9,209fYo,  and  costs  of  suit,  §251  y/o  • 

And  the  def'ts  objected  to  the  reading  of  said  record  as  evidence, 
and  the  objection  was  overruled,  to  which  the  def’ts  then  and  there 
excepted. 

And  the  plaintiff  rested,  and  on  the  part  of  the  def’ts  Francis 
D.  Fuller,  being  sworn,  testified:  “I  served  the  writ  of  replevin 
in  the  replevin  action  as  deputy  marshal.  The  bond  was  brought 
to  me  with  the  names  of  Remington,  Martin,  sen.,  and  Koeffe  on 
it,  and  there  was  an  affidavit  at  the  time  made  by  them.  Rem¬ 
ington  brought  the  bond  to  me.  The  person  whose  name  is  on 
this  bond  is  John  T.  Martin,  sen’r;  the  deft  in  the  writ  of  replevin 
is  John  T.  Martin,  jr.  There  was  no  person  with  Remington 
when  he  brought  the  bond  to  me.  I  then  took  the  bond  to  Mr.  Hop¬ 
kins,  the  attorney  for  the  plaintiff  in  that  suit;  Hopkins  looked  at 
the  bond,  and  said  he  would  not  have  Remington  on  the  bond, 
and  said  the  bail  was  not  sufficient,  but  if  lie  would  get  Farwell, 
Ripley,  or  Proudfit,  he  would  accept  the  bond.  I  went  back  with 
the  bond  to  Remington  and  told  him  what  Hopkins  said;  Reming¬ 
ton  then  took  the  bond;  was  away  some  time  with  it,  and  came 
back  with  Proudfit’s  name  on  it.  I  told  Remington  that  Hopkins 
objected  to  his  name  being  on  the  bond,  and  I  could  not  accept  the 
bond  with  his  name  ou  it.  He  then  said  he  would  strike  it  out, 
and  he  did  so.  The  other  parties  to  the  bond  were  not  then  pre¬ 
sent.  No  other  alterations  were  made.  Remington  did  not  say 
whether  Proudfit  made  the  affidavit;  Remington  struck  out  his 
name  in  the  bond  and  affidavit.  I  supposed  Hopkins  knew  more 
about  this  than  myself,  anil  I  acted  under  his  directions. 

Martin,  the  def  t  in  replevin,  was  not  a  party  to  the  bond;  I  did 
not  see  him  about  the  bond;  he  lived  at  Prairie  du  Chien  when  the 
replevin  was  served  on  him;  the  bond  was  given  at  Madison. 

Cross-examination. 

John  T.  Martin,  sen’r,  claimed  the  property  and  served  a  notice 
on  me.  Alter  the  notice  was  served  on  me  Remington  came  to  me 
for  the  form  of  a  bond,  and  I  gave  him  a  form  to  draw  a  bond 
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from;  he  then  brought  me  this  bond,  being  the  bond  read  in  evi¬ 
dence,  as  it  is,  excepting  Remington’s  name  was  in  and  Proudfit’s 
not  in  it.  It  appeared  to  be  sworn  to  and  signed  by  Remington, 
Martin,  and  Koeffe.  All  that  I  have  testified  to,  in  relation  to  the 
bond,  took  place  the  same  day,  I  think.  The  signature  of  Andrew 
Proudfit  to  the  bond  and  affidavit  is  in  his  handwriting;  his  name 
in  the  body  of  the  bond  is  not  in  his  handwriting.  The  signature 
of  Proudfit  in  the  bond,  and  his  name  in  the  body  of  it,  were  on 
it  when  it  was  brought  back  to  me  the  last  time,  and  after  Rem¬ 
ington’s  name  was  erased  from  it;  I  then  gave  Remington  an  or¬ 
der  for  the  lumber  replevied,  and  the  bond  was  left  with  me. 
Proudfit  spoke  to  me  a  long  time  after  about  the  bond,  and  wanted 
to  know  whether  Remington’s  name  was  stricken  off  before  or  af¬ 
ter  it  was  delivered  to  me,  or  after  lie  had  signed  it;  I  told  Proud¬ 
fit  that  Remington’s  name  was  stricken  off,  and  the  circumstances 
just  as  they  were. 

Henry  W.  Remington  sworn,  testified:  I  was  def’t  in  the  re¬ 
plevin  suit.  The  day  after  the  service  of  the  writ  of  replevin,  I  called 
on  Fuller  and  got  the  form  of  a  bond,  and  drew  up  a  bond,  and 
Martin  and  I  signed  it,  and  went  to  Braley  and  made  the  affidavit. 
1  then  went  and  delivered  it  to  Fuller;  he  said  he  supposed  it  was 
good,  but  he  would  see  what  Hopkins,  the  pl’ff’s  attorney,  said  about 
it;  he  returned  and  said  it  would  not  answer,  and  handed  it  back 
to  me,  and  said  the  law  required  two  sureties;  I  then  went  and  got 
Koeffe  to  execute  it;  1  then  took  the  bond  to  Fuller,  and  he  went 
out  with  it,  and  was  gone  a  while  and  returned,  and  said  he  was 
not  satisfied  with  it;  Hopkins  did  not  want  my  name  on  it,  and  he 
did  not  know  about  Koeffe  and  Martin  as  good  bail;  afte:  some 
time  there  was  an  affidavit  or  notice  served  on  me  from  Hopkins, 
the  pl’ff’s  attorney,  tor  the  hail  tojustify,  or  that  the  pi  ff  excepted 
to  the  hail;  1  told  Fuller  to  try  and  find  out  what  Hopkins  want¬ 
ed,  and  he  went,  and  returned  and  said  that  if  1  would  get  Far- 
well,  Ri ply  or  Proudfit,  he  would  accept  the  bond;  I  went  out  and 
the  first  one  of  them  1  met  was  Proudfit;  I  asked  him  to  go  on  the 
bond;  he  said  he  would  inquire  into  the  matter,  and  after  tea  I 
went  to  him  and  he  handed  me  the  bond  signed  by  him;  I  went  to 
Fuller  and  gave  him  the  bond,  and  asked  him  if  that  would  satisfy 
him;  he  said  what  would  satisfy  Hopkins  would  satisfy  him;  he 
went  out,  and  returned  in  a  short  time  and  said  Hopkinu  said  he 
would  not  have  my  name  in  it;  the  words  “in  this”  were  stricken 
out,  and  the  words  “for  any”  were  intei  lined  in  pencil  or  pale  ink, 
1  think  in  pencil  first,  and  pale  ink  written  over  it;  I  struck  my 
name  from  the  bond,  and  then  gave  it  to  him,  and  he  received  it, 
and  gave  me  an  order  for  the  lumber;  none  of  the  sureties  nor  any 
person  was  present  when  1  struck  my  name  out,  except  Fuller  "Und 
liis  clerk. 

On  cross-examination,  the  plaintiff  asked  the  witness  if  Martin 
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sr.,  claimed  an  interest  in  the  lumber,  and  his  claiming  it,  and 
def’ts  objected  as  irrelevant  and  incompetent,  and  the  court  over¬ 
ruled  the  objection,  to  which  def  ts  then  and  there  excepted. 

And  Remington  testified,  that  Martin,  sen’r,  had  a  chattel  mort¬ 
gage  on  the  lumber,  executed  by  him;  the  lumber  was  at  Prairie 
du  Chien  when  it  was  replevied;  I  directed  it  to  be  shipped  trom  there 
to  Black  Earth,  and  it  was  shipped;  I  received  the  lumber  at  Black 
Earth;  I  did  not  order  it  to  be  shipped  to  any  one  at  Black  Earth; 
I  did  not  pay  Martin  anything  tor  it;  his  son  and  I  owned  a  store; 
I  sold  his  son  one  half  of  the  store  of  goods;  I  changed  the  chattel 
mortgage  from  the  lumber  to  the  store  of  goods — that  is,  I  mort¬ 
gaged  the  other  halt  of  the  store  of  goods,  which  belonged  to  me, 
to  Martin,  sen’r,  to  secure  the  same  debt  for  which  the  chattel  mort¬ 
gage  on  the  lumber  was  given,  but  he  did  not  give  up  the  first 
chattel  mortgage;  I  used  up  the  lumber  at  Black  Earth,  and  at 
Martin’s  request  gave  a  new  mortgage  on  the  store  of  goods;  1  paid 
the  freight  on  the  lumber  out  of  the  lumber  sold;  I  might  have 
told  Proudfit,  Martin  had  a  chattel  mortgage  on  the  lumber;  the 
son  of  Martin,  seu’r,  was  put  into  possession  of  the  lumber  at  Prai¬ 
rie  du  Chien  before  the  replevin  suit,  and  the  proceeds  of  the 
sales  of  lumber  he  was  to  pay  to  his  father,  to  apply  on 
the  debt  secured  by  the  chattel  mortgage;  the  chattel  mortgage 
was  lor  a  larger  sum  than  1  had;  at  the  time  the  property  was  re¬ 
plevied  the  son  was  in  possession  under  tins  arrangement;  1  remem¬ 
ber  there  was  a  chattel  mortgage  on  22,000  feet  of  lumber;  I  think 
the  mortgage  was  executed  in  the  fore  part  of  June;  at  the  time  it 
was  executed  I  got  $200,  and  he  held  my  notes  unsettled;  he  was 
to  hold  the  lumber  as  security  for  anything  he  had  against  me; 
Martin's  son  1  think,  when  I  purchased  the  lumber,  was  in  the  em¬ 
ploy  of  the  vendor  as  clerk,  and  after  the  execution  of  the  chattel 
mortgage  it  was  agreed  that  he  should  remain  and  send  or  remit  the 
amount  of  sales  to  his  father,  the  mortgagee;  i  commenced  shipping 
the  lumber  to  Black  Earth  before  the  replevin  was  served:  about 
150,000  ieet  of  the  lumber  1  sold  to  Miers,  which  alter  payment 
of  freight  was  applied  on  payment  of  a  mortgage  executed  by  me 
to  Miers;  Martin  got  the  balance;  he  put  the  lumber  into  a  build¬ 
ing;  I  have  never  had  a  settlement  with  him;  I  think  1  told  Proud- 
fit,  when  1  asked  him  to  sign  the  bond,  that  the  lumber  was  under 
a  chattel  mortgage  to  John  T.  Martin,  sen'r,  and  under  his  con¬ 
trol;  we  talked  about  Martin,  sen’r,  as  to  what  he  was  worth,  and 
Proudfit  inquired  particularly  about  his  responsibility. 

Mr.  Fuller,  recalled  by  pl  tf,  testified:  After  Remington  brought 
the  bond  with  Proudfit’s  name  on  it,  I  did  not  take  the  boud  and 
go  out  ot  the  store.  1  did  not  alter  the  bond  in  any  respect.  The 
words  “lor  any  cause”  were  in  the  bond  before  it  was  brought  to 
me  at  all.  1  proposed  to  go  to  Mr.  Hopkins,  after  Remington’s 
name  was  struck  out,  to  see  if  it  was  right,  and  he  objected,  saying 
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that  he  wanted  to  send  a  man  to  Prairie  du  Chien  that  day  in  the 
cars,  and  it  would  he  too  late  if  1  went.  I  took  the  bond  as  it  was 
and  gave  Remington  the  order  at  the  time;  and  the  foregoing  is 
all  the  material  evidence  given  at  the  trial  of  said  cause;  and  at 
said  trial  the  attorneys  for  the  deft’s  asked  the  court  to  instruct 
the  jury  as  follows: 

1 .  The  attorneys  for  the  def’ts  ask  the  court  to  instruct  the  jury, 
that  if  they  find  from  the  evidence  that  Remington,  before  the  de¬ 
livery  of  the  bond  on  which  this  suit  is  brought  to  the  marshal  or 
his  deputy,  with  the  consent  of  such  deputy,  erased  the  name  of 
Remington  from  said  bond,  and  that  without  such  erasure  the 
deputy  marshal  refused  to  accept  the  same,  and  that  such  erasure 
was  made  after  said  bond  was  executed  by  the  defendants,  and 
left  with  Remington  to  deliver  to  the  marshal,  and  before  its  de¬ 
livery,  and  without  the  consent  or  knowledge  of  said  Proudfit,  that 
then  said  bond  is  void  as  to  him. 

2.  And  that  if  such  alteration  was  without  the  consent  or  know¬ 
ledge  of  the  other  def’ts,  it  is  void  as  to  them  also. 

3.  That  if  the  jury  find  from  the  evidence  that  said  bond  was 
first  executed  by  Martin,  Remington  &  Koeffe,  and  by  them  de¬ 
livered  to  the  marshal  or  his  deputy,  and  that  after  such  delivery 
the  attorney  for  the  plaintiff  in  the  replevin  suit,  on  which  said 
bond  was  given,  excepted  to  said  bond  as  insufficient,  and  there¬ 
upon  the  marshal,  acting  by  his  deputy,  with  t lie  consent  of  Rem¬ 
ington,  delivered  said  bond  back  to  Remington,  with  the  under¬ 
standing  between  them  that  Remington  was  to  procure  additional 
security,  that  then  such  re-deliverv  to  Remington  operated  as  a 
cancellation  of  the  bond,  and  it  was  from  that  time  void  as  to  the 
sureties,  Martin  &  Koeffe,  unless  they  consented  to  its  delivery 
again  to  the  marshal  after  Proud  fit’s  name  was  obtained  thereon. 
Answered  in  the  negative. 

4.  Tiiat  if  the  jury  find  from  the  evidence  that  Proudfit  signed 
and  exec  ited  the  bond  under  the  representations  made  by  Reming¬ 
ton,  that  Martin  &  Koeffe  were  his  co-sureties,  and  that  from  all 
the  facts,  he  had  good  reason  to  believe,  and  did  believe,  that  he 
was  signing  the  bond  with  Martin  &  Koeffe,  as  his  co-sureties,  and 
that  said  bond,  at  and  before  the  time  said  Proudfit  signed  it,  had 
been  rejected  by  the  marshal  and  delivered  back  by  him  to  Rem¬ 
ington,  and  that  said  Martin  &  Koeffe  did  not  consent  to  said 
Proudfit  signing  said  bond  jointly  with  them,  nor  ratify  after  it 
was  signed  by  said  Proudfit,  or  authorized  its  delivery  thereafter 
to  the  marshal,  that  then  said  bond  is  void  as  to  said  Proudfit,  and 
they  must  find  for  def’ts.  Answered  in  the  negative. 

5.  That  if  the  jury  find  that  judgment  was  not  rendered  in  the 
replevin  suit  against  both  defendants  therein,  then  they  must  find 
for  the  (lefts  in  this  action.  An>wered  in  the  negative. 

And  the  court  refused  to  grant  each  and  all  of  said  instructions; 
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to  which  refusal  the  defendants  then  and  there  excepted.  And  the 
court  did  instruct  the  jury,  that  the  law  of  the  State  under  which 
the  bond  was  given  did  not  require  the  def’t  in  the  replevin  suit 
to  sign  the  bond,  and  for  this  reason  the  erasure  of  the  name  of 
Remington,  one  of  the  defendants  in  the  replevin  suit,  from  the 
bond,  is  an  immaterial  erasure,  and  does  not  vitiate  the  bond  on 
which  this  suit  is  brought,  as  to  the  def’ts,  Martin,  Koeffe,  and 
Proudfit,  or  either  of  them,  and  to  this  instruction  the  def’ts  then 
and  there  excepted. 

And  said  defendants  pray  that  this  their  hill  of  exceptions 
be  signed,  sealed,  enrolled,  and  made  part  of  the  record,  and  it  is 

done. 

A.  G.  MILLER,  [seal.] 

Order  for  Writ  of  Error  and  Citation . 

And  afterwards,  to  wit,  on  the  nineteenth  day  of  said  term,  to 
wit,  on  the  first  day  of  December,  A.  D.  1 8 5 cs ,  the  following  other 
proceedings  were  had,  to  wit: 


Major  J.  Tiiom.as,  Marshal  of  the  United  States 
for  the  district  of  Wisconsin,  for  the  use  of 
George  T.  Rogers, 

vs. 

John  T.  Martin,  John  Keefe,  and  Andrew 

Proudfit. 


>  At  Law. 


This  day  came  the  defendants,  John  T.  Martin  and  Andrew 
Proudfit,  and  filed  their  bond  to  the  plaintiff  in  the  penalty  of 
twenty-one  thousand  dollars,  with  Stephen  D.  Carpenter,  James 
M.  Dickinson,  Thomas  L.  Lawrence,  George  Webb,  David  W. 
Jones,  aud  Jehu  H.  Lewis,  their  sureties,  conditioned  that  they 
shall  prosecute  their  writ  of  error  to  effect,  and  answer  all  damages 
and  costs  if  they  fail  to  make  good  their  plea.  Said  bond  and 
sureties  are  approved  by  the  court,  and  it  is  ordered  that  execution 
be  superseded,  and  that  a  writ  of  error  do  issue;  which  said  bond 
is  as  follows: 


Bond. 

Supreme  Court  of  the  United  States. 


John  T.  Martin,  John  Koeffe,  and  Andrew' 

Proudfit 


against 

Major  J.  Thomas,  Marshal  of  the  district  of 
Wisconsin,  for  the  use  of  Geo.  T.  Rogers. 


>  In  Error. 


Know  all  men  by  these  presents,  that  we,  John  T.  Martin  and 
Andrew  Proudfit,  principals,  and  Stephen  D.  Carpenter,  James 
M.  Dickinson,  Thomas  L.  Lawrence,  George  Webb,  David  W. 
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Jones  and  Jehu  H.  Lewis,  sureties,  are  held  and  firmly  hound 
unto  the  above  named  Major  J.  Thomas,  marshal  for  the  district 
of  Wisconsin,  for  the  use  of  George  T.  Rogers,  in  the  sum  of  twen¬ 
ty-one  thousand  dollars,  to  be  paid  to  the  said  Thomas  tor  the  use 
of  the  said  Rogers,  his  executors  or  administrators;  to  which  pay¬ 
ment,  well  and  truly  to  be  made,  we  bind  ourselves,  and  each  of 
us,  jointly  and  severally,  and  mir  and  each  of  our  heirs,  executors, 
ami  administrators,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  23d  day  of  November,  1858. 

Whereas  the  above  named  John  T.  Martin,  John  Koeffe,  and 
Andrew  Poudfit  have  prosecuted  a  writ  of  error  to  the  Supreme 
Court  of  the  United  States  to  reverse  the  judgment  rendered  in  a 
certain  cause  in  the  United  States  district  court  in  and  for  the  dis¬ 
trict  of  Wisconsin,  wherein  said  Major  J.  Thomas,  marshal,  for 
the  use  of  said  Rogers,  was  and  is  plaintiff,  and  said  John  T.  Mar¬ 
tin,  John  Koeffe  and  Andrew  Proudfit,  defendants: 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if 
said  John  T.  Martin,  John  Koeffe,  and  Andrew  Proudfit  shall 
prosecute  their  writ  of  error  to  effect,  and  answer  all  damages  and 
costs  if  they  shall  fail  to  make  good  their  plea,  then  this  obligation 
shall  be  void;  otherwise  the  same  shall  be  and  remain  in  full  force 
and  virtue. 


JNO.  T.  MARTIN, 
ANDREW  PROUDFIT, 


S.  D.  CARPENTER, 
J.  M.  DICKINSON, 

T.  L.  LAWRENCE, 
GEO.  WEBB, 

D.  W.  JONES, 
JEHU  Id.  LEWIS. 


SEAL. 

- 

SEAL. 

SEAL. 

SEAL. 

SEAL.' 

SEAL.' 

SEAL.* 

SEAL." 

SEAL." 


Sealed  and  delivered  in  presence  of — 

Daniel  R.  Coit, 

E.  T.  Martin. 


District  of  Wisconsin,  ss. 

I,  Stephen  D.  Carpenter,  who  executed  the  within  bond,  do 
solemnly  swear  that  I  am  worth  the  sun)  of  five  thousand  dollars 
over  and  above  all  debts  by  me  owing,  liabilities  and  property  ex¬ 
empt  from  execution. 

S.  D.  CARPENTER. 


Subscribed  and  sworn  to  before  me,  this  23d  day  of  November, 
1858. 


DANIEL  R.  COIT, 
Commissioner  U.  S.  District  Court  for 

the  District  of  Wisconsin. 
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District  of  Wisconsin,  ss. 

I,  James  M.  Dickinson,  who  executed  the  within  bond,  do 
solemnly  swear  that  I  am  worth  the  sum  of  six  thousand  dollars 
over  and  above  all  debts  by  me  owing,  liabilities  and  property  ex¬ 
empt  from  execution. 

J.  M.  DICKINSON. 


Subscribed  and  sworn  to  before  me,  this  23d  day  of  November, 
1858. 

DANIEL  R..  COIT, 

Commissioner  U.  S.  District  Court  for  the  District  of  Wisconsin. 


District  of  Wisconsin,  ss. 

I,  Thomas  L.  Lawrence,  who  executed  the  within  bond,  do 
solemnly  swear  that  I  am  worth  the  sum  of  ten  thousand  dollars 
over  and  above  all  debts  by  me  owing,  liabilities  and  property 
exempt  from  execution. 

T.  L.  LAWRENCE. 


Subscribed  and  sworn  to  before  me,  this  23d  day  of  November, 
A.  D.  1858. 


DANIEL  R.  COIT, 

Commissioner  U.  S.  District  Court  for  the  District  of  Wisconsin . 


District  of  Wisconsin,  ss. 


I,  George  Webb,  who  executed  the  within  bond,  do  solemnly 
swear  that  I  am  worth  the  sum  of  ten  thousand  dollars  over  and 
above  all  debts  by  me  owing,  liabilities  and  property  exempt  from 
execution. 

GEO.  WEBB. 


Subscribed  and  sworn  to  before  me,  this  30th  day  of  November, 

A.  D.  1858. 


DANIEL  R.  COIT, 

Commissioner  U.  S.  District  Court  for  the  District  of  Wisconsin. 


District  of  Wisconsin,  ss. 

I,  David  W.  Jones,  who  executed  the  within  bond,  do  solemnly 
swear  that  I  am  worth  the  sum  of  ten  thousand  dollars  over  and 
above  all  debts  by  me  owing,  liabilities  and  property  exempt  from 

execution. 

D.  W.  JONES. 


Subscribed  and  sworn  to  before  me,  this  30th  day  of  November, 

A.  D.  1858. 

DANIEL  R.  COIT, 

Commissioner  U.  S.  District  Court  for  the  District  of  Wisconsin. 
[Rec.  ccxx,  D.  T.,  1859.] — 3 
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District  of  Wisconsin,  ss. 

I,  Jehu  II.  Lewis,  who  executed  the  within  bond,  do  solemnly 
swear  that  I  am  worth  the  sum  of  ten  thousand  dollars  over  and 
above  all  debts  by  me  owing,  liabilities  and  property  exempt 
from  execution. 

JEIIU  II.  LEWIS. 


Sworn  to  and  subscribed  before  me,  this  30th  day  of  November, 

1858. 

DANIEL  R.  COIT, 

Commissioner  U.  S.  District  Court  for  lice  District  of  Wisconsin. 


The  words,  £Cby  me  owing,”  were  inserted  and  interlined  by  mo 
in  the  affidavits  of  Dickinson,  Lawrence,  Webb,  Jones,  and  Lewis, 
before  the  signing  of  the  same  by  them  respectively. 

DANIEL  R.  COIT, 

Commissioner ,  d'C. 

And  said  bond  was  endorsed  as  follows: 

This  bond  and  sureties  approved. 

Dec.  1,1858. 

A.  G.  MILLER, 

Judge. 

Writ  of  error  and  citation  issued,  and  copy  of  writ  of  error  filed 
for  defendant  in  error. 

United  States  of  America, 

District  of  Wisconsin ,  ss. 

I,  John  M.  Miller,  clerk  of  the  district  court  of  the  United 
States  of  America  for  the  district  of  Wisconsin,  do  hereby  certify 
that  I  have  compared  the  writings  annexed  to  this  certificate,  and 
they  are  true  copies  of  their  respective  originals,  now  on  file  and 
remaining  of  record  in  my  office,  being  a  full  and  complete  ex¬ 
emplification  of  the  record  and  proceedings  in  the  suit  of  Major 
J.  Thomas,  marshal,  &c.,  against  John  T.  Martin  et  al. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  duly 
affixed  the  seal  of  the  said  court,  at  the  city  of  Milwaukee, 
in  the  said  district  of  Wisconsin,  this  twenty-fourth  day 
[l.  S.J  of  May,  in  the  year  of  our  Lord  one  thousand  eight  hun¬ 
dred  and  fifty-nine,  and  of  the  independence  of  the  said 
United  States  the  eighty-third. 

J.  M.  MILLER,  Cleric. 

[l,  s.]  United  States  of  America,  ss. 

The  President  of  the  United  States  of  America  to  the  Judge  of  the 
District  Court  of  the  United  States  of  America  for  the  district  of 
Wisconsin,  greeting: 

Because  in  the  record  and  proceedings,  as  also  iu  the  rendition 


Martin  et  al  vs.  Thomas ,  Marshal  U.  S. 


19 


of  a  judgment  in  a  plea,  which  is  in  the  said  district  court  of  the 
United  States  of  America  for  the  district  of  Wisconsin,  before 
you,  between  Major  J.  Thomas,  marshal  of  the  district  of  Wiscon¬ 
sin,  for  the  use  of  George  T.  Rogers,  plaintiff,  and  John  T.  Mar¬ 
tin,  John  Keefee,  and  Andrew  Froudfit,  defendants,  a  manifest  error 
hath  happened,  to  the  great  damage  of  the  said  John  T.  Martin, 
JohnKeefee,  and  Andrew  Proudfit,  as  by  thecomplaint  appears,  and 
it  being  fit  that  the  error,  if  any  there  hath  been,  should  be  duly  cor¬ 
rected,  and  full  and  speedy  justice  done  to  the  parties  aforesaid  in  this 
behalf,  you  are  hereby  commanded,  if  judgment  be  therein  given, 
that  then  under  your  seal,  distinctly  and  openly,  you  send  the  re¬ 
cord  and  proceedings  aforesaid,  with  all  things  concerning  the 
same,  to  the  Supreme  Court  of  the  United  States,  together  with 
this  writ,  so  that  you  have  the  same  at  Washington  on  the  first 
Monday  of  December  next,  in  the  Supreme  Court  to  be  then  and 
there  held,  that  the  record  and  proceedings  aforesaid  being  in¬ 
spected,  the  said  Supreme  Court  may  cause  further  to  be  done 
therein  to  correct  that  error,  that  of  right  and  according  to  law  and 
custom  of  the  United  States  should  be  done. 

Witness  the  Honorable  Roger  B.  Taney,  Chief  Justice  of  the  said 
Supreme  Court  of  the  United  States,  this  first  day  of  December,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-eight, 
and  of  the  independence  of  the  United  States  the  eighty-third. 

J.  M.  MILLER,  Clerk . 

Filed  Dec.  1st,  1858. 

The  United  States  of  America  to  Major  T.  Thomas,  Mar¬ 
shal  of  the  district  of  Wisconsin: 


You  are  hereby  cited  and  admonished  to  be  and  appear  at  a  term 
of  the  Supreme  Court  of  the  United  States,  to  be  holden  at  Wash¬ 
ington  on  the  first  Monday  of  December  next,  pursuant  to  a  writ 
of  error,  filed  in  the  clerk's  office  of  the  district  court  of  the  United 
States  for  the  district  of  Wisconsin,  wherein  John  T.  Martin, 
John  Keefee,  and  Andrew  Proudfit  are  plaintiffs  in  error,  and  you 
are  defendant  in  error,  to  show  cause,  if  any  there  be,  why  the 
judgment  in  the  said  writ  of  error  mentioned  should  not  be  cor¬ 
rected,  and  speedy  justice  should  not  be  done  to  the  parties  in  that 
behalf. 

Witness  the  Honorable  Roger  B.  Taney,  Chief  Justice  of  the 
said  Supreme  Court  of  the  United  States,  the  first  day  of  Decem¬ 
ber,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty- 
eight,  and  of  our  independence  the  eighty-third. 

A.  G.  MILLER, 

Judge  Dis.  C’t  U.  S.  for  the  District  of  Wisconsin. 


I  admit  service  of  a  true  copy  of  the  within  citation  this  1st  day 
of  Dec.,  1858. 

M,  J.  THOMAS,  Marshal . 
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Copy  served  on  me  this  2d  day  of  Dec.,  1858. 

J.  C.  HOPKINS,  Att'y. 

District  of  Wisconsin. 

E.  T.  Martin,  being  duly  sworn,  says  that  he  served  the  within 
citation  on  the  within  named  Major  J.  Thomas,  on  the  first  day  of 
December,  1858,  by  showing  to  him  the  same,  and  delivering  to 
him  a  true  copy  thereof;  also,  that  on  the  2d  day  of  December, 
1858,  the  within  citation  on  J.  C.  Hopkins,  one  of  the  attorneys  of 
record  in  the  action  on  which  the  within  mentioned  judgment  was 
recovered,  by  showing  him  this  citation  and  delivering  him  a  true 
copy  thereof. 

E.  T.  MARTIN. 


Subscribed  and  sworn  to  before  me,  this  3d  day  of  December, 
A.  D.  1858. 

DANIEL  R.  COIT, 

Commissioner  U.  S.  District  Court  for  the  District  of  Wisconsin . 

In  Supreme  Court  of  the  United  States  of  America. 

John  T.  Martin,  John  Keefe,  and  Andrew' 

Proudfit,  Plaintiffs  in  Error, 
against 

Major  J.  Thomas,  Marshal  of  the  United 

States  for  the  district  of  Wisconsin,  who  sued 

for  the  use  of  George  T.  Rogers. 

And  now  come  the  plaintiffs  in  error,  by  their  attorneys,  and 
say,  that  in  the  records,  proceedings,  and  judgment  of  the  court 
below,  to  reverse  which  the  writ  of  error  in  this  case  is  sued  out 
and  prosecuted,  there  is  manifest  error  in  this,  to  wit: 

First.  The  court  below  erred  in  overruling  the  motion  of  the 
def’ts  below,  plaintiffs  in  this  court,  in  arrest  of  judgment. 

Second.  The  court  below  erred  in  permitting  the  bond  mentioned 
in  the  bill  of  exceptions,  and  on  which  the  suit  is  alleged  to  have 
been  brought,  to  be  given  in  evidence,  and  in  overruling  the  objec¬ 
tions  thereto  of  the  def’ts  below. 

Third.  The  court  below  erred  in  refusing  to  grant  and  give  to 
the  jury  each  and  all  of  the  instructions  asked  by  the  counsel  of 
the  defendants  below. 

Fourth.  The  court  below  erred  in  instructing  the  jury  that  the 
law  of  the  State  under  which  the  bond  was  given  did  not  require 
the  defendants  in  the  replevin  suit  to  sign  the  bond;  and  for  this 
reason  the  erasures  of  the  name  of  Remington,  one  of  the  defend¬ 
ants  in  the  replevin  suit,  from  the  bond,  is  an  immaterial  erasure, 
and  does  not  vitiate  the  bond  on  which  this  suit  is  brought  as  to 
the  def’ts,  Martin,  Koeffe,  and  Proudfit,  or  either  of  them. 

Fifth.  Said  plaintiffs  in  error  say  that  there  is  manifest  error  in 
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the  record,  proceedings,  and  judgment  aforesaid,  in  this,  that  the 
declaration  aforesaid,  and  the  matters  therein  contained,  are  not 
sufficient  in  law  for  the  said  Major  J.  Thomas  to  have  or  main¬ 
tain  his  aforesaid  action  against  said  defendants  below;  and  there 
is  also  error  in  this,  to  wit,  that  by  the  record  aforesaid,  it  appears 
that  the  judgment  aforesaid,  in  form  aforesaid  given,  was  given  for 
the  said  Thomas,  plaintiff  below,  against  said  deffts  below,  plain¬ 
tiffs  in  this  court,  whereas  by  the  law  of  the  land  said  judgment 
ought  to  have  been  given  for  said  def’ts  below,  and  against  said 
Thomas.  And  said  plaintiffs  in  error  pray  that  said  judgment 
may,  for  the  errors  aforesaid,  be  reversed,  annulled,  and  held  for 
nought,  &c.,  and  that  they  may  be  restored  to  all  things  which 
they  have  lost  by  occasion  of  such  judgment. 

JASON  DOWNER, 

J.  R.  DOOLITTLE, 

Atty’s  for  Pl’ffs  in  Error* 


Filed  21  Nov.,  1859. 

Filed  21  July,  1859. 


